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TeCOVery audit contractors
\C” up another challenge |
for providers

AT A GLANCE

Old Medicare claims in
Calitornia, Florida, and
New York are now
subject to review by
recovery audit contrac-
tors. To deal with these
audits, providers should:
> Identity who within
their organization
will receive RAC
communications
> Review their practices
in addressing govern-
ment audits and claims
of overpayment
> Consider the compli-
ance implications of the
RAC’s findings of

overpayments
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A new Medicare demonstration project is under way in three states

in which recovery audit contractors are reviewing old Medicare claims to discover
overpayments and demand their repayment from providers. The RACs, which will
review claims over the next three years, will be paid on the basis of a percentage of
the overpayments they recover. lf they recover a fraction of what Medicare esti-
mates it overpays each year, the impact upon providers will be large and the pro-
gram will likely be extended nationwide.

A $19 Billion Annual Overpayment Problem

The purpose of the RAC project is to recover the large amounts of overpayments
annually estimated for the Medicare program. From 1996 through 2002, the
Office of Inspector General published annual Medicare fee-for-service error

rates. These showed net projected overpayments (overpayments minus underpay-

ments) of $23.2 billion in 1996 and a general trend down to $13.3 billion in 2002.

In 2003, Michael O. Leavilt, secretary of the Department of Health and Human
Services, established twe programs to more comprehensively monitor the accu-
racy of Medicare fee-for-service payments: the Comprehensive Error Rate Test-
ing program and the Hospital Payment Monitoring program. Leavitt claims these
programs use a larger sample size and are much more precise than the methods
earlier used by the OIG. Under these new methodologies, Medicare net overpay-
ments were $19.6 bilion for 2003 and $19.8 biliion for 2004. Note that the use of
the new methodology resultedina $6 billion-plus increase in estimated net over-

payments from 2002 to 2003 and 2004.

Obviously, it RACs were operating nationwide and could identify Medicare fee-
for-service net overpayments of aven half of $19 billion a year, the impact on
praviders would be huge.

Statutory Basis
RACs were created at the direction of Congress under section 306 of the
Medicare Prescription Drug, Improvement, and Modernization Act of 2003.




A provider may want to
take a more aggressive
approach in auditing
some of the same claims
the RAC audits to ensure
that all underpayments
are found and to confirm
the accuracy of the
RACs findings of

agverpayments.

Section 306 directs the HHS secretary to conduct a
demonstration project to show the use of recovery
audit contractors in identifying payment errors under

the Medicare program.

The project, announced by the Centers for Medicare
and Medicaid Services on March 31, is to last for no
longer thanthree years andis to cover at least two
states that are among those with the highest per capita
utilization rates of Medicare services. The contractors
may not be current fiscal intermediaries or carriers.
Preference must be given to contractors who have
demonstrated proficiency for cost contrel or recavery
audits with private insurers, health plans, or providers.
The HHS secretary must submit a report to Congress
within six months after the program ends.

Two other aspects of section 306 are most relevant to
providers. First, under section 306(e), the recovery
of an overpayment to a provider by an RAC does not
necessarily prohibit the secretary or atiorney general
frominvestigating and prosecuting allegations of
fraud or abuse arising from such overpayment. Sec-
ond, under section 306(a)(1), RACs may be paid ona
contingency basis. As implemented by CMS, RACs
are required to identify both overpayments and
underpayments, but they are paid only a percentage of
the overpayments they recover. In information ses-
sions, CMS says the amount of underpayments to

providers identified does not reduce the amount of

overpayments upon which the RAC is paid, but the
obvious incentive is to focus resources on identifying
overpayments.

How the Demonstration Project Will Work
RACs are categorized into those that will pursue
Medicare secondary payer overpayments and those
that will pursue non-MSP overpayments. In Novem.-
ber 2004, CMS posted two “statements of work”

that give some detail about how RACs are to operate.

During the three-year demonstration, RACs will pur-
sue only overpayments occurring in California,
Florida, and New York. Nevertheless, a provider not
lecated in one of these three states may have some of
its claims subject to RAC review because the non-
MSP RACs are permitted to attempt to identify over-
payments made on claims submitted to carriers and
intermediaries in any of these states or to durable
medical equipment regional carriers for services pro-
vided to beneficiaries with a primary residence inone
of these three states,

»Q Impact on providers. Providers are likely to see
little impact from the MSP RACs. The MSP RACs will
audit only group health plan claims—not liability, no-
fault, or workers' compensation claims. Demands for
payment will be made only to employers, not to
providers.

On the other hand, providers will be affected by the
non-MSP RACs, which will seek to identify overpay-
ments and underpayments to providers. The parame-
ters of what these RACs may and may not pursue are
somewhat complex. In general, nan-MSP RACs may
attempt to identify over- and underpayments that
result from incorrect payment amounts and noncov-
ered, not reasonably necessary, incorrectly coded, or
duplicate services. Non-MSP RACs may not pursue
overpayments on services under a non-Medicare
fee-for-service program (such as a Medicare man-
aged care, Medicare drug card, or drug henefit pro-
gram), resulting from the cost report settlement
process, or resulting from the miscoding of evaluation
and management services (except services resulting
from E&M services that are not reasonable and nec-
essary or violations of Medicare's global surgery pay-
ment rules that involve E&M services),
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MEDICARE FEE FOR
SERYVICE FAST FACTS
(FYO3 AND FY04)

Total payments issued
FYO3: $1991 billion
FYO4: $213.5 billion

Gross error rate
FY03:10.8 percent
FY04:101 percent

Net error rate
FY(03:9.8 percent
FY(4: 9.3 percent

Non-MSP RACs will have access to CMS's national
claims history data initially for FYO2 through FYO4,
and then updated monthly. CMS will maintain a claims
database to prevent overlap in the pursuit of the same
overpayments between RACs and CMS, CMS's con-
tractors, the Department of Justice, and the QIG.

,QC:-? Types of reviews, Non-M5P RACs will conduct
both automated and complex reviews. An automated
review will involve the application of an RAC's propri-
etary software to the national claims history data fur-
nished by CMS and may be used only whenthereis
certainty that the service was not covered or was
incorrectly coded, a duplicate payment, or otherwise
an overpayment. A complex review requires the
review of copies of medical records. Providers should
note that if an RAC does not receive copies ot med-
ical records within 45 days of its request, the RACis
authorized to find that the claim was overpaid.

Section 935 of the MMA prohibits the use of random
laim selection for any purpose other than to estab-
lish an error rate. For this reason, CMS prohibits a
non-MSP RAC from randomly selecting cases for
which it requests copies of medical records. [nstead,
the RAC is to use data analysis to identity claims most
likely to contain overpayments in a process CMS calls
“targeted review.’ An RAC may not target solely
high-dollar claims, but must identify other information
that leads the RAC to believe the claim s likely to

contain an overpayment.

J@ Communication of results. Non-MSP RACs must
communicate to the pravider only the overpayments
that result from automated reviews and all results of
complex reviews whether they resultin an overpay-
ment or not. Non-MSP RACs must follow all
Medicare statutes, requlations, policies (including
local coverage determinations), and local coverage/
coding articles. The RAC must alsc communicate to
the provider which coverage/coding/payment policy
or article was violated to result in the overpayment,

and notify the provider of its appeal rights.

The notification of overpayments will take the form of
ademand letter. f repayment is not made, the matter
may be referred to CMS for offset, or after 180 days

to the Department of the Treasury for collection.
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RACs have no authority to compromise claimed
overpayments. They do have limited authority to

agree to a payment plan.

5:\:'% Appeals. Providers have bull appeal rights as
they would if CMS or one of its contractors had
identified the overpayment. Once the provider
appeals, the RAC must stop pursuing the claim.
Interest continues to accrue throughout the

appeal process.

Practical Impact of RACs
Providers in California, Florida, and New York

need to eonsider several steps in addressing

RAC audits.

First, they should identity who within the organization
will receive RAC communications and prepare them
to deal with RAC requests or communications of pay-
ment errors. The individuals currently receiving infar-
mation from Medicare will, by defaut, also receive
information from the RAC. Contact information

with the RAC can be customized so communications
come o staff trained to deal with RACs and their
special deadlines.

Second, the potential larger scale of overpayments
both in number of claims and total value of doliars
that will result from RAC audits make it prudent for
providers to review their practicesin addressing
government audits and claims of overpayment.

A provider may want to take a more aggressive
approach in auditing some ot the same claims the
RAC audits to ensure that all underpayments are also
found and to conirm the accuracy of the RAC's find-
ings of overpayments. Providers should also carefully
review their process for deciding whether to appeal
notices of overpayment they currently receive from
Medicare. There may be current cast-benefit calcu-
lations that do not apply to the larger volume and
value of overpayment notices that an RAC may send,
and the current staff may not be prepared to make a
large volume of appeal decisions within the short
deadlines allowed. Because of the larger amounts at
stake, more resources may be neededin the early
stages of the appeal process to develop the factual
record that sets the foundation for the issues that can
be appealed to federal court.
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Third, the provider must carefully consider the com-
pliance implications of the RAC's findings of overpay-
ments. For example, it the RAC finds overpayments of
a certain systematic type for 2003, the provider
should examine whether the same type of systematic
overpayment oceurred in 2004 and beyond. The
provider may have excellent defenses to claims of
fraud or violations of the False Claims Actin not dis-
covering that these overpayments had occurred in
2003, but these defenses may weaken in defending
the same overpayments made in 2004 and beyond if
the provider did nothing to investigate and correct
the situation atter receiving the RAC notitication of

these overpayments.

On the other hand, if the provider disputes the RAC's
findings of overpayments, then itis that much more
imporiant to timely appeal the overpayments. The
exercise of appeal rights may show the existence of a
legal dispute and the absence of the statutory ele-
ment of “knowledge” of falsity needed to prove a vie-
|ation of the False Claims Act. A failure to timely
appeal notifications of overpayments can arguably
have the opposite effect,

Many of these same issues should be considered by
providers that do business in multiple states that
inciude one of the RAC states or with CM5 carriers
and intermediaries located in an RAC state. Anover-
payment in a facility in an RAC state may suggesta
review of whether it is a companywide issue or other-
wise ocourring in facilities in non-RAC states. For the
same reason, although providers outside of Caiifor-
nia, Florida, and New York will notfeel animmediate
impact from RACs, these providers should neverthe-
less monitor how the RACs operate and what the
RACs find to see whether they should consider inves-
tigating a similar type of overpayment or adjust some

aspect of their practices.

Very interesting times are just around the corner. @
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