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AT A GLANCE

In 2007, two different
federal courts held that
the Employee Retire-
ment Income Security
Act (ERISA) pre-empts
some version of pay-or-
play taws enacted in
Maryland and New York.
ERISA continues to com-
plicate the states’ ability
ioinclude employersin
efforis to reform health

coverage financing.
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the conflict between ERISA
and local healthecare reform

Persistent inaction by the executive and legislative branches of the
federal government on the growing problems of uninsured persons and inade-
quate funding for Medicaid created a void for healthcare reform that is being filled
at the state, county, and city level. The legality of such efforis is placed in doubt by
the broad preemptive powers of the Employee Retirement Income Security Act of
1974 (ERISA), which applies to pensions and other fringe benefits such as health

care.

A recent prefiminary ruling by the Ninth Circuit Court of Appeals sets the stage
for a potential “split” in the decisions of the courts of appeal on the preemptive
scope of ERISA io state and local health reform initiatives. Should the final deci-
sion of the Ninth Circuit create this split, the issue would be ripe for the U.S.
Supreme Court io decide the preemption issue near the time that a new federal
administration addresses the issue of health reform after a political campaign

emphasizing health care as a domestic issue.

The Role of ERISA

Congress enacted ERISA o serve as the primary body of law governing employ-
ment-based retirement and health benefits in the private secior. To ensure a uni-
torm regulatory regime over such benefits, and thereby save multistate employers
from having to cope with costly and contusing regulatory obligations of numerous
states, counties, and municipalities, Congress armed ERISA with a provision pre-

empting state regulation of privately insured health benefi plans.

Section 514(a) of ERISA preempts all state laws that "relate to” employee benefit
plans. This preemption contains an exception that a state may continue to regulate
the business of insurance, commonly referred to as the “savings” clause. However,
there is an exception to the savings clause (called the "deemer” clause) that pre-
vents states from deeming employee welfare benelit plans to be in the business of
insurance. Courts typically find ERISA preemption where the state law either
refersto a plan or attects the plan's benefits, structure, or administration.




At the least, the issue of
ERISA preemption may
be at the cusp of legal
resolution.

A test of whether a state law "affects” aplan’s bene-
fits, structure, or administration is of potentially infi-
nite scope. The U.S. Supreme Court has ruled on
several occasions that ERISA does not preempt state
laws in traditional areas of state police power that are
not directed at ERISA plans or do not interfere with
the law’s objective of uniform national administration
of an employer’s health plan (New York State Confer-
ence of Blue Cross & Blue Shield Plans, et al. v. Travelers
Ins. Co.). The Travelers Ins. Co. case, in particular,
ruled that ERISA did not preempt a state law withina
traditional area of state regulatory authority that had
the effect of increasing the cost of an ERISA plan,

Asinterpreted by the courts, a balance exists
between ERISA preempting state laws that interfere
with a uniform national administration of employer-
sponsored health plans and states” freedom to exer-
cise their traditional powers even if this exercise has
some “effect” on ERISA plans. As states and local
entities have addressed healthcare reform, they have
attempted to structure their measures to fall within
the existing case law to survive an ERISA challenge.

The Maryland “Wal-Mart” Case

Maryland provided the subject of the first Court of
Appeals decision addressing the issue of ERISA pre-
emption of a healthcare reform law. In 2006, the
Maryland General Assembly enacted a "fair share”

law that required employers with 10,000 or more

Maryland employees to spend at least 8 percent of
their total payroll on employee healthinsurance or
pay the shortfalt to the state. Wal-Mart, with about
16,000 Maryland employees, was the only employer
subject to the law. The Retail Industry Leaders Asso-
ciation (RILA) sued the Maryland Secretary of Labor
1o enjoin the enforcement of the fair share law. RILA
was successful at the district court level, and the case

was appealed to the Fourth Circuit Court of Appeals.

tn January 2007, by a 2-to-1decision, the Fourth
Circuit alfirmed the decision of the district court that
the fair share law was preempted by ERISA (Retail
Industry Leaders Association v. Fielder). The court
explained that the option for Wal-Mart to either
reach the minimum spending thresheld or pay the
ditference to the state was not a "rational choice”
because no employer would decide to pay money to
the state instead of paying it to its employees as a
benefit. The court used a “slippery slope” argument,
pointing out the inevitable effect of allowing such
local laws to stand. “If permitted to stand, these laws
would force Wal-Mart to tailor its healthcare benefit
plans to each specific state, and even to specific cities
and counties. This is precisely the regulatory balka-
nization that Congress sought to avoid by enacting

ERISA's preemption provision.”

The dissenting justice noted “the explosive growth in
the cost of Medicaid” and that “the federal govern-
ment ... has consistently called upon the states to
function as laboratories for developing workable
solutions.” The Maryland fair share law was not pre-
empted by ERISA, according to the dissent, because
the employer’s option to pay the shortfall in the form
of an assessment to the state “offers a means of com-
pliance that does not impact ERISA plans.” More-
over, the dissenting justice noted that the fair share

law did not impede an employer’s ability to administer
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